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Case Study 1
Stephanie started her employment on 19 January 2005 as a Human Resources Officer (‘HRO’) for a large university.  The university has a number of HRO’s in each of the Faculties.  The University has decided to centralise its HR function.
Stephanie was one of three selected for redundancy out of a pool of 12 HR officers and was dismissed on 28 November 2009.

In her appeal against redundancy Stephanie argued that she should not have been included in the pool as she had responsibility for recruitment of personnel assistants across the various faculties within the university and as such her post was different from the other HR officers.

She also argued that the employer had not complied with the agreed redundancy procedure.  In particular, the redundancy procedure set out the selection criteria that the employer should use in any redundancy process.  These were:-

•
sickness absence;
•
discipline;
•
appraisals;
•
performance.
The university used the following criteria when selecting her and her colleagues for redundancy:-
•
appraisal;

•
key performance indicators for the last six months;

•
sickness absence; and

•
adherence to the university’s Values.
Stephanie argued that discipline should have been included and the employer should not have relied on Values as these were not part of the procedures.
Stephanie also argued that the selection criteria lacked transparency and objectivity.  In particular, Stephanie argued she had not received any training in the university’s Values and had only been given a booklet a couple of years earlier.

She was also asked to give a presentation on the Values. When the Values and her appraisal scores were added together to give one score, she scored the lowest in these categories which reduced her overall score, resulting in her selection for redundancy.  

Consider:-

1. What further information you will need and how you will get it;

2. Whether a claim for unfair dismissal on the grounds of unfair selection for redundancy has reasonable prospects;

Case Study 1 Suggested Answer
1. It would be helpful to get copies of the job descriptions for the others in the pool to see whether you would be able to challenge the pool on the basis that Stephanie’s job is not interchangeable with other HR officers.
You should also request a copy of the other employees scores, suitably anonymised so as to protect their identity.  You can use stock letter in the pack of materials.

You will also need to check what other training was provided for the other HR officers in the pool on the university’s Values.
Remember time is ticking as the Tribunal deadline is 27 February 2010 to lodge a claim.

2. It is unlikely that Stephanie would be able to challenge the pool as all the Tribunal will take into account is whether the jobs are similar or interchangeable.  In order to satisfy this test all an employer has to do is show that they considered this when deciding what jobs to include in the pool.

In terms of the selection criteria you will need to check any agreed redundancy procedure.  If the appraisals and Values were not part of an agreed procedure a Tribunal would need to be satisfied that the selection criteria were objective and had been fairly applied as per Eaton –v- King and ors [1995] IRLR75.  Ultimately an employer can have the final choice over the selection criteria.
However, in the ET case of Howard –v- Siemens Energy Services Case no. 2324423/2008 the Tribunal found that Values as a criteria lacked transparency and fairness in the way they had been applied.  In particular, the Values were a recent introduction, the employee had had no training on them neither was there any cross checking or benchmarking of different managers assessments of them which were necessarily subjective (in that case the Values were Accountable, Altogether and Adaptable).  Further the appraisal was inconsistent with her previous appraisals.  The Tribunal also found that the KPIs were unreliable as they were often manipulated to meet targets and avoid penalties.  Similarly, the Tribunal found that the employer acted unreasonably by excluding disciplinary record as a criterion when it would normally be included on the grounds that it only affected one employee and they would have suffered a disadvantage if it had been included.  For all these reasons the ET found that the Claimant had been unfairly dismissed.  This case is useful for challenging subjective selection criteria.  However, it should be noted that this is an ET decision and therefore not binding on other courts.  Also the ET did not consider that the employer acted unreasonably by including Values as criteria even though this was not part of the agreed procedure. 
Case Study 2
Below is an example of selection criteria.  In this case Mark has come to you for advice as to how he can challenge the selection criteria.  In particular, he does not think that Tom has an extensive a range as himself and that Tom should be selected for redundancy.
	
	POINTS
	Saws
	Jane
	Tom
	Gilly
	Mark

	RELATIVE CAPABILITY 
	
	
	
	
	
	

	SKILLED (QUALIFIED)
	20
	
	
	
	
	

	SKILLED (EXPERIENCED)
	15
	
	
	
	15
	

	SEMI-SKILLED
	10
	
	10
	10
	
	10

	OPERATOR
	5
	
	
	
	
	

	RANGE OF APPLIED SKILL
	
	
	
	
	
	

	RANGE – EXTENSIVE
	15
	
	15
	15
	15
	15

	RANGE – BROAD
	10
	
	
	
	
	

	RANGE – LIMITED
	5
	
	
	
	
	

	SPECIALIST
	15
	
	
	
	
	

	LENGTH OF SERVICE
	
	
	
	
	
	

	5+ YEARS 
	10
	
	
	
	10
	10

	ABOVE 2 YEARS BUT BELOW 5
	5
	
	
	
	
	

	LESS THAN 2 YEARS
	0
	
	0
	0
	
	

	PERFORMANCE
	
	
	
	
	
	

	PROCEDURAL REMINDERS
	20
	
	20
	20
	20
	18

	NCR’S
	20
	
	20
	19
	20
	18

	CONDUCT
	
	
	
	
	
	

	NO WARNINGS
	30
	
	30
	30
	30
	

	VERBAL WARNING
	20
	
	
	
	
	20

	WRITTEN WARNING
	10
	
	
	
	
	

	FINAL WRITTEN WARNING
	0
	
	
	
	
	0

	RELIABILITY 
	
	
	
	
	
	

	TIMEKEEPING 
	20
	
	20
	20
	20
	20

	ATTENDANCE 
	
	
	
	
	
	

	NONE 
	30
	
	30
	
	30
	

	>0 TO 9
	20
	
	
	20
	
	20

	>9 TO 18
	10
	
	
	
	
	

	>18 TO 27
	5
	
	
	
	
	

	.27+
	0
	
	
	
	
	

	
	TOTAL
	
	145
	134
	160
	131


Consider whether you think the criteria can be challenged and if so how?

Case Study 2 Suggested Answer

The short answer is that the selection matrix is unlikely to be subject to any kind of scrutiny by the Employment Tribunal.  All the criteria are objective.
Mark claims that Tom should have been selected on the basis that he did not have as much years experience and therefore should not have scored 15 in the extensive range.  

Unless you can show that Tom had only been employed for six months and had very little experience it is going to be difficult to challenge the score given.  Even if Tom had only been employed for six months he may have been recruited on the basis of his skills.  In any case, Mark’s score reflects that he has five years experience and Tom’s score reflects the fact he has got less than two years experience.

Case Study 3

James was employed as a Senior Finance Officer for Manchester City Council but following a reorganisation of the Finance Department James was offered the post of a Senior Finance Officer in Children’s Services.  He refused the post on the basis that;

· the number of staff he managed had now been halved;

· the budget for which he was responsible was less than that he had previously been responsible for; and 
· his future career prospects were not as good.

The Council dismissed him on 2 December 2009 and did not pay him a redundancy payment on the basis that he had unreasonably refused suitable alternative employment.

He comes to you for advice as to whether or not he has a claim for a redundancy payment in the Employment Tribunal.

Case Study 3 Suggested Answer

The first point to clarify is the status of the staff over which James now has control and the extent to which his budget has been reduced.

For example, if it is the case that the three staff are all junior finance officers and that the staff whom he previously had responsibility for included three finance officers and three admin staff the Employment Tribunal is unlikely to find his overall status has been reduced.

Similarly if the reduction in budget is what could be described as marginal, i.e. two thirds of the budget for which he had previously been responsible for, it is likely a Tribunal would find there is no loss of status and that the post is suitable.
Alternatively, if it is the case that the staff whom he has responsibility for are not finance officers but solely administrative staff and his budget has been halved, a Tribunal may find that there has been a loss of status and the post is not suitable.

Even if the Tribunal found that the job was suitable they would then consider whether his refusal was unreasonable.

In the case of Commission for Healthcare Audit & Inspection –v- Ward EAT 0579/07 the Claimant’s role was deleted in part of a reorganisation.  The alternative post she was offered saw her responsibilities reduced by 75%, and her budget halved.  She also claimed that the new post was also more “inward looking” and the future prospects not as good as well as a lack of job security.  She was refused a redundancy payment on the basis that the Commission considered she had unreasonably refused suitable alternative employment.

The Employment Tribunal found that since the new job did not involve a loss of status or impact adversely on her future job prospects the employment was suitable, although it considered that the suitability was marginal.

The Employment Tribunal then went on to consider the reason for her refusal and in doing so also took into account its own view that the suitability of the alternative job was marginal.  The Commission argued that the Tribunal should not take into account the degree of suitability when considering whether or not the employee’s refusal was unreasonable.  However, the Employment Appeal Tribunal held that a Tribunal is entitled to take into account the degree of job suitability when considering the question of reasonableness.  This means that where a job is overwhelmingly suitable for an employee it will be easier for an employer to show that the refusal is unreasonable.  However, where an Employment Tribunal considers the suitability of the job is only marginal, the Claimant may well be able to satisfy an Employment Tribunal that a refusal is not unreasonable.

Case Study 4

On 30 January 2010 Pennine NHS Trust decided that it was no longer viable to have canteen services and these would be closed with the loss of 26 jobs.  The Trust hoped that most of the staff could be redeployed and that there would actually be 12 redundancies.

The employees have to apply for other available vacancies which could have different job descriptions and be based at various different sites.
The Trust set up individual consultation meetings with each of the staff affected which took place on 3 February 2010.

One of your members, Judith, comes to see you.  At her consultation meeting there was a discussion about the jobs available.  Judith thinks that it is highly unlikely that she will be redeployed.  She is sorry she did not get her union rep to come to the consultation meeting with her. She knows a number of other employees who, like her, had thought that the employer would redeploy them but are now concerned they will lose their jobs.  Some of them have only got the minimum of two years service and do not stand to get much redundancy pay.

What claims may she and the other members have?
Case Study 4 Suggested Answer

If no suitable alternative jobs are available it is likely she and her colleagues will be made redundant.  Provided that the employer has acted reasonably in selecting them for redundancy then Judith and the others (provided they have two years service) will be entitled to a redundancy payment.

In addition, although it appears that 12 employees will be made redundant, the fact is that the employer appears to be proposing 26 redundancies.

Section 188 of the Trade Union Labour Relations (Consolidation) Act 1992 provides that:-

(1) “where an employer is proposing to dismiss as redundant 20 or more employees at one establishment within a period of 90 days or less, the employer shall consult about the dismissals all the persons who are the appropriate representatives of any of the employees who may be affected by the proposed dismissals, and may be affected by measures taken in connection with those dismissals.”

Therefore, provided the employer proposed to dismiss as redundant 20 or more employees within a period of 90 days, the fact that there are less than 20 actually made redundant does not affect the employer’s obligation to consult with the union.  As such, the union can bring a claim for a protective award. Where the union is recognised a claim for a protective award must be brought in the name of the union and must be lodged within 3 months less one day of the last of the dismissals  

Although the obligation to consult arises, only those who have actually been dismissed would be entitled to any protective award.  A protective award starts from the maximum 90 days pay unless there are any mitigating factors.

















